
CHAPTER 1 

BACKGROUND TO INQUIRY 

Terms of reference 

1.1 On 16 May 1991 on the motion of Senator Spindler, the Senate resolved 

to refer to the Standing Committee on Legal and Constitutional Affairs for report on 

or before the first sitting day in October 1991 : 

(a) the adequacy of the existing legislative controls in 
the Trade Practices Act 197 4 over mergers and 
acquisitions, with particular reference to: 

(i) the appropriate test that should apply; and 

(ii) whether compulsory pre-merger notification 
should be introduced and, if so, in what 
circumstances. 

(b) whether, in situations of existing market dominance, 
the Trade Practices Commission should be able to 
examine conduct in addition to that already covered 
by s46, and, if so, what action (including divestiture) 
might be taken as a result of such examination. 

(c) the extension of section 52A (unconscionable 
conduct) to all commercial dealings; 

(d) any other matters (including review mechanisms) 
considered by the Committee to be relevant to any 
or all of these matters.1 

1.2 On 11 September, 27 November and 11 December 1991 the Senate 

resolved that the time for presentation of the Committee's report be extended to 1, 12 

and 19 December 1991 respectively.2 

1 Journals of the Senate, No 89, 16 May 1991. 

2 Journals of the Senate, No 114, 11September1991, No 131, 27November1991; No 
139, 11December1991. 
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Advertising the inquiry 

' 
1.3 On 24 May 199i, the Committee advertised the inquiry in major national, 

state and. territory newspapers seeking written submissions from interested persons 

by 28 June 1991. In addition, the Committee wrote to various individuals and 

organisations likely to be interested in the inquiry. 

1.4 The level of community interest was reflected in the wide range of 

individuals and organisations that made submissions to the Committee and in the 

media publicity which the Committee received.3 The Committee received 62 written 

submissions. The list of people and organisations who made submissions to the 

Committee is set out in Appendix I to this report. 

Public hearings 

1.5 The Committee held public hearings in the following places on the dates 

indicated: 

Melbourne 17 September 1991 

Canberra 26 September 1991 

Canberra 6 November 1991 

Canberra 2 December 1991 

1.6 Witnesses who appeared before the Committee at its public hearings are 

noted in Appendix II to this report. 

1.7 The submissions authorised for publication and the transcripts of the 

evidence given are available from the Senate Committee Office and the Parliamentary 

Library. 

3 See eg Financial Review 27 September, 23 October, 28 October 1991; The Age, 5 
November 1991, Financial Review 2 December 1991. 
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Structure of the report 

1.8 The structure of the report reflects the terms of reference of the inquiry. 

It begins with a background to the inquiry and with a brief summary of recent reviews 

of Australian Trade Practices Legislation. 

1.9 Chapter 3 deals with mergers and acquisitions. The issue of the 

appropriate test that should apply in section 50 is discussed. 

1.1 O Chapter 4 deals with the issue of whether compulsory pre merger 

notification should be introduced, and if so, in what circumstances. The issue of a 

mandatory authorisation requirement for 'sensitive' industries is also considered. 

1.11 In Chapter 5, the Committee considers whether in situations of existing 

market dominance, the Trade Practices Commission should be able to examine 

conduct in addition to that already covered by section 46 and, if so, what action 

(including divestiture) might be taken as a result of such circumstances. 

1.12 The report then deals in Chapter 6 with the possible extension of 

section 52A (unconscionable conduct) to all commercial dealings. 

1.13 Chapter 7 looks at related matters, and in particular remedies, including 

review mechanisms considered by the Committee to be relevant to any issues under 

inquiry. 
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1.14 Finally, the document sets out the dissenting reports of Senators 

Spindler and Schacht with respect to additional remedies for breaches of section 46, 
' 
and in particular with the appropriateness of divestiture; and the dissenting report of 

Senator Kemp on the -issue of the appropriate merger test in section 50 and the issue 

of the standard of proof in section 46. 


