CHAPTER 2

INTRODUCTION
Trade Practices Act 1974

2.1

The Trade Practices Act 1974 (the Act) came into force on 1 October

1974. The Act relies on the power of the Commonwealth under the Constitution with
reference to s51 (1) (trade and commerce), s51 (xx) (corporations), s51 (xiii) (banking),
s51 (xiv) (insurance), s51 (v) (post and telegraphs). In addition, ss51 (xxix) (external
powers) and s51 (xxxix) (the incidental power) are i_mportant. The Act applies in relation
to corporations supplying goods and services.

2.2

The Act was extensively amended in 1977 following the report of the

1976 Trade Practices Review Committee (Swanson Committee). In 1979 the Trade
Practices Consultative Committee (Blunt Committee) also recommended various
amendments to the Act. Further substantive amendments were made in 1986 following
the publication of the 1984 Green Paper: The Trade Practices Act - Proposals for
Change.

2.3

The Act adopts a proscriptive approach by prohibiting a range of

restrictive trade practices. Part IV of the Act deals with practices which inhibit
competition in the market place. Part V deals with consumer protection.

The Griffiths Report

2.4

In 1989 the House of Representatives Standing Committee on Legal and

Constitutional Affairs presented its report on 'Mergers. Takeovers and Monopolies:
Profiting from Competition?' (the Griffiths Report). That Committee was required to look
into issues similar to those of the present inquiry. In particular,

the adequacy ar)d extent of legislative controls over mergers, takeovers and
monopolisation, with particular reference to:
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the extent of control of mergers, takeovers and monopolisation as
necessary to safeguard the public interest;

the adequacy of existing legislation;

the role and effectiveness of the Trade Practices Commission in its
implementation of sections 46 and 50 if the Trade Practices Act 1974.

2.5

The Griffiths Committee recommended, among other things:
the retention of the current dominance test in s50 1

that pre-merger notification not be introduced in the Trade Practices
Act 2

with qualificati.ons, the private right to injunctive relief in relation to
mergers be reintroduced 3

the procedure for authorisation of mergers be retained in its existing
form 4

I,
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1

Griffiths Report, para 5.4.62. The Committee acknowledged, however, that its task in
assessing the adequacy of the existing threshold test was hampered by a tack of
empirical evidence.

2

Ibid, para 5.3.15.

3

Ibid, para 5.5.27. The Committee recommended that takeover targets and associated
persons should be excluded from this right.

4

Ibid, para 6.3.B.
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sub section 76('1) be amended to provide for a substantial increase in
the existing maximum penalties in relation to breaches of the merger and
misuse of market power provisions 5 and

that a range of other remedies be introduced for contraventions of Part

IV.

The Government response

2.6

In tabling the Government's response to the Griffiths Report, the

Attorney-General, the Hon M Duffy MP said:

Honourable members will be aware that the Senate has
referred to its Standing Committee on Legal and
Constitutional Affairs for inquiry and report several trade
practices issues which were also the subject of inquiry and
report by the House of Representatives Committee. These
relate to the adequacy of the existing merger test in
section 50 and aspects of the misuse of market power
provisions in section 46. The Government obviously· would
wish to have and study the report of the Senate
Committee before making final decisions on the matters. 6
sin~e

2.7

The Attorney-General then proceeded to indicate that:

the following response, therefore, represents the
Government's views of the House of Representatives
Committee recommendations which will be examined
again, if necessary, in light of any contrary
recommendations of the Senate Committee'.7

In light of the above qualification, the Attorney-General stated that:

2.8

(

5

Ibid, para 7.2.18.

6

Hansard, House of Representatives, 22 August 1991, pp 384-385.

7

Ibid, p 385.

8
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the Government agrees with the Committee that the issue
of market power provisions in section 46 should be
retained in the present form ... like .the Committee it is not
convinced that there is sufficient justification for reverting .
to the 'substantial lessening of competition' test in merger
cases ... 8
The Government also accepts the general thrust of the
Committee's recommendations that: ·
a private right to injunctive relief against mergers
should be introduced 9
the procedure for authorisation of mergers should
be retained in its existing form 10 ·

there should be .a substantial · increase in the
existing maximum pecuniary penalties for sections
46 and 50 ...

''I
,1'
I
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Recommendation 3 recommended against the introduction
of pre-merger notification into the Act. The Government
believes ... that a form of pre-merger notification which has
sufficiently high thresholds, is sufficiently flexible and does
not involve unduly onerous burdens would be
advantageous. 11

2.9

In view of the need to report promptly the Committee has focused on the

matters specified in the terms of reference although related issues cannot and have
not been ignored.

'i.

I.
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8

Ibid, p 385.

9

Ibid, p 385.

10

Ibid, p 385. .

11

Ibid, p 385.
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9

In its considerations the Committee has examined the submissions that

were made, the evidence presented at its hearings, and the various reports referred
'

to above.

