CHAPTER 6

UNCONSCIONABLE CONDUCT IN COMMERCIAL TRANSACTIONS
SECTION 52A
Section 52A ·

6.1

Section 52A(1) of the Trade Practices Act prohibits a corporation, in

trade or commerce, from engaging in unconscionable conduct in connection with the
supply of goods or services to a consumer. Section 52A(2) sets out five matters to
which the court may have regard in determining unconscionable conduct, although
it is not confined to them. 1

6.2

The section is restricted to consumer transactions. Goods or services

must be those of a kind 'ordinarily acquired for personal, domestic or household use
or consumption 1• 2 The supply of goods for the purpose of re-supply or for the
purpose of using them up or transforming them in trade or commerce is specifically
excluded. 3

6.3

In introducing section 52A in 1986, the then Attorney-General stated that

it was directed 'at conduct which, while it may not be misleading or deceptive, is
nevertheless clearly unfair or unreasonable ... The new provisions will supplement
existing provisions of Part V and strengthen the protection afforded to consumers
against unscrupulous trading practices. 14

1

Including (he relative strength of the parties' bargaining positions, whether compliance
was required with conditions not reasonably necessary for the protection of one
party's legitimate interests, whether undue influence or unfair tactics were engaged
in, and the cost of equivalent goods or services.

2

Trade Practices Act 1974 s 52A(5}.

3

Trade Practices Act 1974 s 52A(6).

4

Hansard, House of Representatives, 19 March 1986, p 1627.
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Unconscionable conduct

6.4

The concept of 'unconscionable conduct' ha~ its origins in equity. 5

Equity will grant relief whenever 'a party makes unconscionable use of his superior
position or bargaining power to the detriment of a party who suffers from· some
special disability or is placed in some special situation of disadvantage. 16 The
equitable principle does not apply simply by virtue of an inequality of bargaining
power.7

6.5

Circumstances which '. may give rise to a special disadvantage are

generally of an inherent and personal nature, and have included poverty or need of
any kind, sickness, age, sex, infirmity of body or mind, drunkenness, illiteracy or lack
of education, lack of assistance or explanation where such are necessary, lack of time
in which to consider, and the emotional pressures surrounding marital breakdown or
another's death. However, the courts have stressed that these are no more than
particular instances of the general principle. 8

6.6

Over time, equitable principles have been adopted in various statutory

forms to control harsh and unconscionable conduct. 9

5

See, generally Samuel v Newbold [1906] AC 161 and Zoneff v E/com Credit Union Ltd
(1990} ATPR 41-009.

6

Commercial Bank of Australia v Amadio (1983) 57 AL.JR 358 at 363 per Mason J.

7

Ibid.

8

See,· generally, Australian Commentarv on Ha/sbur)/s Laws of England,

Ch 65 para

C344
9

Initially in legislation covering activities such as money/ending and consumer credit
(for example, the Monev-Lenders Act 1941 tNSWJ, the Hire Purchase Act 1960 fNSWJ
and the Cf9dit Act 1984 fNSW)). Subsequently in legislation covering particular
. industries (for example, the Builders UcensinqAct 1986 tSAJ and the Petroleum Retail
Marketing Franchise Act 1980 fCthJJ and legislation of general application, such as
the Industrial Arbitration Act 1940 tNSWJ s BBF, and the Contracts Review Act 1980
i!:J§Yil.
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Unconscionable conduct and commercial dealings

6.7

As noted above, the circumstances of equitable unconscionability tend

to focus on disabilities of a personal nature, and the courts have been reluctant to
extend the principle to businesses, which are deemed capable of protecting
themselves but may fail to do so in a particular instance. The courts have generally
been unsympathetic to claims based on the principle which have been argued by
major businesses. For example, in Qantas Airways Ltd v Dillingham Corporation
Rogers J stated:
The emphasis on the wealth and standing of the
defendants and their ready access to the best of advice is
to displace the operation of concepts of unconscionable
conduct which underlie decisions such as Commercial
Bank of Australia v Amadio .. . For a successful and
wealthy international conglomerate to appeal to the
safeguards the law provides for the elderly, the illiterate
and the financially oppressed is to move into a totally
inappropriate field of discourse. 10

6.8

In Austotel Pty Ltd v Franklins Selfserve Pty Ltd, Kirby P, prefacing his

comments with the observation that, in particular commercial circumstances,
protection from unconscionable conduct will be entirely appropriate, continued:

But courts should, in my view, be wary lest they distort the
relationships of substantial, well-advised corporations in
commercial transactions by subjecting them to the overly
tender consciences of judges. Such consciences as the
cases show, will typically be refined and sharpened by
circumstances arising in quite different relationships where
it is mor~ apt to talk of conscience and to provide relief ·
against offence to it. 11

10

{1987] ACLD 35-460.

11

{1989) 16 NSWLR 582 at 586.
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Unconscionable conduct and the Trade Practices Act - previous consideration

6.9

The possible introduction of. a general statutory prohibition on

unconscionable conduct in the Act was first considered in 1976, when the Swanson
Committee 12 recommended that the Act be amended to prohibit, as a civil remedy,
··unconscionable conduct or practices in trade or commerce.' It was suggested that
such an amendment would enable the Act to better deal with the problem of the
general

disparity of bargaining · power betWeen sellers

and

buyers.

This

recommendation was not embraced in the 1977 amendments to the Act.

6.1 O

In 1979, the Blunt Committee stated that it saw a law prohibiting 'unfair'

business conduct as going further than, and not being compatible with, the provisions
of Part IV of the Act. This was because those provisions regulate conduct according
to its competitive effect and not, as a law based on 'fairness' would, on its morality.
The Committee also saw such a law as having a very wide impact beyond the present
limits of Parts IV and V. 13

6.11

The issue was again considered in the 1984 Green Paper, which

recommended a prohibition on unconscionable conduct in relation to contracts. As a
consequence of numerous submissions, principally from business organisations,
expressing fears that such a provision would introduce considerable uncertainty into
business d~alings, the present section 52A, limited ·to consumer transactions, was
inserted.

6.12

In 1989, the Griffiths Committee considered a proposed extension of

section 52A to c;;:ommercial transactions and recommended that if the TPC wished to

12

Swanson Committee Report p 67

13

Blunt Committee Report para 9.46.
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pursue the proposal further, it needed to develop 'persuasive arguments to counter
the extensive opposition within the business community and legal profession. 114

6.13

In 1990, the House of Representatives Standing Committee on Industry,

Science and Technology ('the Beddall Committee') presented its report Small Business
in Australia: Challenges. Problems and Opportunities. That report recommended that
section 52A should be extended to cover small business transactions including
retail/commercial tenancy agreements, where a small business is disadvantaged in the
same way as a consumer in its dealings with other parties. 15

6.14

In 1991, the Special Caucus Committee of Inquiry into Aspects of the

Australian Petroleum Industry ('the Wright Report') recommended the extension of
section 52A to provide protection to

sm~ll

business in relation to unconscionable

conduct by suppliers.

6.15

In July 1991 ; the TPC provided a detailed report on unconscionable

conduct to the Attorr:iey-General and the Minister for Small Business and Customs. 16
This report notes that approximately one third of complaints raising questions of
unconscionable conduct came from small business. Particular problem areas are
identified as commercial tenancy arrangements, 17 small business loans and loan
guarantees, franchising, buying power activities by large retailers in dealingswith small
manufacturers and suppliers and by government bodies not covered by the Act, rural
producers and the petroleum 18 and building industries.

14

Griffiths Repqrt para 4.6.31.

15

Beddal/ Committee report recommendation 20.

16

Unconscionable Conduct and the Trade Practices Act: Possible extension to cover
commercial transactions, July 1991.

17

See also Feros Riley & Associates submission pp 1-3.

18

See also submissions from Patricia Wyatt and Independent Fuel Supplies.
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6.16

The Report concludes that, on balance, there are net economic benefits

to be gained from the regulation of unconscionable conduct in commercial

.

transactions where:
there is inequality of bargaining power;
the weaker party to a transaction suffers from an
inability to protect its interests because of a special
disability, a special relationship, or a lack of a
practicable alternative; and
the stronger party i$. sufficiently aware of the
inability and uses its superior bargaining power to
take advantage of the weaker party. 19

Retention of the existing provision

Unnecessary duplication

6.17

As noted above, unconscionable conduct is a matter long dealt with by

the law of equity. A number of submissions . have suggested that replicating or
'codifying' existing equitable principles in the Act is unnecessary and undesirable. In
its July 1991 Report, the TPC observes that 'maintaining the status quo under equity
would appear to be a reasonable option' - the Australian courts having shown a
capacity to intervene in appropriate commercial

circu~stances,

and a willingness to

expand existing doctrines and develop new doctrines when necessary. 20 MTIA states
that:

The alleged benefit of codifying in the Act ·what would be
principles substantially similar to existing equity rules are
justified mainly on one ground; namely to make more
certain the present -'somewhat piecemeal and

19

Unconscionable conduct and the Trade Practices Act, July 1991, p 35.

20

Unconscionable Conduct and the Trade Practices Act p 27.
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unpredictable 1 but nevertheless adequate process of equity
... This is a quite inadequate answer ...21

6.18

This view is endorsed by the Law Council of Australia which states:

The Law Council is not persuaded that any justification has
been demonstrated for an extension of section 52A. The
existing s52A does not add much, if anything, to the
common law and equitable doctrines of unconscionability.
... Also, section 52A has not been used very often since it
was introduced into the Act in 1986, although that situation
would be likely to change if it were to be made available to
corporations in respect of 6ommercial dealings. 22

Uncertainty

6.19

Another objection raised to extending unconscionable conduct to

commercial dealings is that it will introduce uncertainty into those dealings. Such a
claim was the main reason for the rejection of the proposal in the 1984 Green Paper,
and was apparently decisive before the Griffiths Committee ..

6.20

REfA states that companies must be reasonably confident that the

contracts they enter into to provide goods and services to other commercial entities
will be •secure• and not subject to the rules which regulate their dealings with
consumers. 23

21

Submission (19.8.91), p 3

22

Submission, p 35.

23

Submission, p 3.
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6.21

This view is endorsed by, among others, VECCl, 24 the Law Council 25

and Michael Ahrens and Penelope Ward. 26 The MTIA expresses its concern about the
uncertainty that would result should the courts come to regard such a provision 'as
a legislative charter for judicial intervention whenever ethics dictate.'27

Confusing businesses and consumers

6.22

Another argument is that the Act draws a firm distinction between

commercial and consumer transactions, and that there is danger in attempting to
control dealings between business entities in that part of the Act dealing with
consumer protection. 28

6.23

REIA states that the principles- governing the regulation of business in its

relations with consumers should be quite separate from those governing relations
between businesses, as even small firms necessarily possess a level of commercial
sophistication not possessed by consumers. 29

6.24

On behalf of consumers, AFCO and ACA argue that a simple extension

·of section 52A would have a detrimental effect on its use by consumers. 30 The factors
to be considered by the courts in determining whether conduct is unconscionable will
vary depending upon whether it is directed against a consumer or a business. The
absence of a settled body of law dealing with section 52A as it affects consumer

24

Submission, p 5.

25

Submission, p 36.

26

S,ubmission p 4.

27

Submission, p 2.

28

RE/A submission, p 3; BCNCA! joint submission p 15; AFCO submission, p 11.

29

RE/A submission, p 3. Similar sentiments are expressed by AFCO at p 1o of its
submission.

30

Submission, pp 6-8. See also NCAAC submission, p 5.
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transactions, together with the courts• traditional reluctance to intervene in contractual
relations generally, leads AFCO to conclude that an expanded section would be
;estrictively interpreted by the Courts:~ 1

6.25

AFco·concludes by suggesting redress for small business in Pt IV of the

Act. ACA proposes a separate section for small business.

Insufficient economic analysis

6.26

Some submissions maintairi that no adequate economic analysis has

been provided of the financial impact of an extended provision on business and the
wider community. 32

6.27

In its July 1991 Report, the TPC predicates its economic analysis on a

narrow interpretation of unconscionable conduct. Where such conduct is limited to
instances of 1involuntariness 1 in a transaction, the TPC believes that relatively few·
complaints would be sustained and the benefits are tikely to be small.

6.28

Two varieties of costs are identified: distortionary costs created by the

restrictions on competition that are inherent in most forms of regulation, and the
pecuniary costs attendant on developing, administering, enforcing and complying with
the regulation. The TPC notes that precise measurement. of economic costs and
\

..

benefits of regulation is difficult, if not impossible and observes that it:

does not have the means to quantify these costs precisely,
nor indeed the benefits. Although compliance costs are
likely to increase on an on-going basis, an initial view is
that the co~ts arising· from regulation narrowly construed
should largely be of a one-off nature.

31

AFCO submission, p 11. See also Evidence, p 56 (Professor Baxt).

32

BCA/CAI joint submission, p 1; MT/A submission, p 2, Franchisors Association of
Australasia submission, p 5.
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The Commission considers that, on balance, the economic
benefits are likely to outweigh the costs to be derived from
regulating unconscionable conduct in commercial
.
33
trans act tons ...

6.29

The Law Council believes that an extended provision would increase the

risk and the legal cost of doing business, and compound economic inefficiencies in
carrying on business (for example, through being forced to compromise rights to
avoid legal costs and delay). 34

6.30

The MTIA believes

tha~

the corresponding costs to business could be

more significant than acknowledged by the TPC, whether in terms of contractual
uncertainty, or in terms of the legal and transaction costs that would follow a long
series of test cases, or attempts to use litigation for delaying or avoiding contractual
obligations. 35 A similar view is put by the CAl. 36

6.31

Ahrens and Ward observe that all direct and indirect costs ~ of

administering and advising in relation to any new law will ultimately be transferred to
the,consumer. 37 They note as a further intangible cost of regulation, the deterrent
effect of an extended provision on future contractual arrangements. 38

6.32

Ms Wyatt, in reply, draws attention to the time currently spent by 'big

business' engaging in unconscionable conduct, and 'small business' in foiling it, in

33

Unconscionable Conduct and the Trade Practices Act, July 1991, p 25.

34

Submission, p 34.

35

Submission, p 2.

36

Evidence, p 256 (Mr Gardini).

37

Also acknowledged by the TPC at p 24 of Unconscionable conduct and the Trade
Practices Act.

38

Ahrens and Ward submission, p 2. Also acknowledged by the TPC at p 24 of
Unconscionable Conduct and the Trade Practices Act, July 1991.
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support of her view that a section 52A with general application would actually result
in a requction in costs and an improvement in service to the consumer. 39

Increase in litigation

6.33

A related consideration is the likelihood that an extended statutory

·provision would be used

~xtensively

in commercial disputes, with the potential to

increase costs and delay and frustrate the enforcement of legal rights. 40 The Law
Council observes that an extended section 52A would be pleaded and could not be
easily dealt with summarily. Unconsciqnability is essentially a question of fact. If

.

pleaded as a defence in enforcement proceedings it would probably necessitate either
a full trial of the matter (adding to the costs of litigation) or, perhaps more likely, be
settled by the plaintiff having to compromise its legal rights. 41 This view is shared by
the MTIA. 42

Ineffectiveness

6.34

It has also been put to the Committee that an extension of statutory

unconscionable conduct would provide an ineffective remedy, particularly for small
business. 43 Noting that complaints of unconscionability to the TPC were concentrated
in a relatively small number of specific industries, the FAA, BCA, CAI, VECCI and REIA
all recommend that self-regulatory codes of industry conduct, education programs and
industry-specific legislation (whether Federal or State-based) would provide a more

r

39

Submission, p 4.

40

LCA submission, p 34; MT/A supplementary submission (11.9.91), p 2.

41

Submission p 34, Evidence p 144 (Mr Featherston).

42

Submission, p 2

43

Evidence, p 255 (Mr Martin); BCNCAI joint submission, p 1.
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appropriate and cost-effective solution. 44 The Committee understands that this is also
the view of the Franchising Task Force of the Minister for Small Business.

6.35

Ahrens and Ward believe thatthe existing equitable principles dealing

with unconscionable conduct, together with the traditional r~medies for fraud,
misrepresentation; duress, undue influence and mistake, estoppal, and section 52 of
·the Act. in combination, would provide an avenue for relief in most, if not all serious,
cases where unconscionability arises. 45

6.36

The CAI also notes th~t in overseas countries the practice is to deal with

unconscionability in legislation based on contract law rather than competition law

46
I

and by extending statutory unconscionability, the Australian Act and the New Zealand
legislation would differ markedly. 47

Extension of the provision

6.37

Extending the statutory prohibition against unconscionable conduct to

commercial dealings was supported in a number of submissions.

6.38

Viewing

the

existing

provision

as

arbitrary

and

illogical,

Professor Clarke48 observes that, although the section does not cover commercial
dealings, it may nevertheless be used by businesses when they acquire 'consumer'

44

Franchisors Association ofAustralasia, submission p4; BCA/CAI joint submission, p 8;
VECCI submission, p s,· RE/A submission, pp 4-6. From the point of view of dealings
between insurance companies and their insurBds, the Insurance Council of Australia
draws attention to the specific provisions of the Insurance Contracts Act 1984- in
support of its belief that further extension of section 52A would be inappropriate:
submission, p 1.

45

Submission, p 2; Franchisors Association of Australasia, submission p 5.

46

Evidence, p 255 (Mr Gardini).

47

BCA/CA/ joint submission p 13.

48

Evidence.pp 68, 81.
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goods and services. Clarke notes that a business could probably rely on section 52A
when pµrchasing an executive car, but not a forklift. 49 An individual could probably
rely on it when guaranteeing a loan for the purchase of a home, but not in connection
with a business. 50

6.39

Wer~ section 52A to have general application, then Protessor Clarke

·suggests that it would become as ubiquitous a remedy as section 52 has become,
and uncertainty in the law would be reduced. It would also provide the courts with a
more satisfactory .range of remedies for unconscionable conduct than simply avoiding
the transaction, which is the basic reme~y in equity. 51

6.40

As rioted above, the TPC considers that there are net economic benefits

in regulating unconscionable conduct in commercial transactions. The TPC does not
advocate extending the application of sectiof1-' 52A, but rather the creation of a new
Part of the Trade Practices Act with appropriate remedies. The advantages52 of this
approach are said to be:

ensuring that the various broad doctrines aimed at unconscionable
conduct remain within economically justifiable areas,' increasing certainty
and predictability in the law; 53

49

Submission, p 6. The illogicality is further suggested by the decision in George T
Collings (Aust} Ptv Ltd v HF Stevenson (Aust Ptv Ltd) (1991} ATPR 41-1()4., where the
existing section was applied to standard form agency agreement for the sale of
commercial real estate..

50

Evidence pp 69, 85. See also Attachment E to Unconscionable Conduct and the
Trade Practices Act, p 5.

51

Evidence pp 69, 85. The inadequacy of existing remedies is also supported by the
Motor Trades Association of Australia submission, p 2.

52

Unconscionable Conduct and the Trade Practices Act, July 1991, pp 30-31.

53

See also Evidence p 61 (Professor BaJ<t).
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the aevelopment of greater business awareness of unconscionable
conduct through the public profile and compliance programs of the TPC,
and through TPC representative actions and litigation; and

recognition that the objectives underlying Parts IV a.nd V of the Act are
fundamentally

different

from

those

underlying

the

control

of

unconscionable conduct, with implications for the appropriateness of
remedies.

6.41

Implementation of

t~e

TPC Report on Unconscionable Conduct is

endorsed by Professor Baxt54 and Mr Peter Bobeff. 55

6.42

The Attorney-General's Department sees no argument of principle against

a prohibition on 'unconscionable conduct' in commercial as well as consumer
transactions, and accordingly favours a prohibition 6n such conduct in trade and
commerce generally (subject to the constitutional limitations on the reach of the Trade
Practices Act). 56 Any attempt to limit the extension to small business is considered
artificial and arbitrary. 57

6.43

Such an extension would be achieved by drafting a new section along

the lines of s52A(1 ), leaving the existing section unaffected in its application to
consumers.

6.44

During the Committee's hearing in Canberra on 6 November 1991, the

Attorney-General's Department submitted that the Act could be amended to give the

54

Submission, p 18.

55

Evidence, p 57.

56

Submission, p 37.

57

Ibid, p 36.
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TPC standing to institute representative actions for unconscionable conduct. 58 This
propos~I

is supported by the Law Council.

Conclusions

6.45

The .. Committee acknowledges that it would be consistent with the

·position at common law to introduce a statutory prohibition on 'unconscionable
conduct• in commercial as well as consumer transactions.

6.46

· The Committee also notesi the claims that there could be benefits in

introducing such a prohibition. These benefits are said to include:

increased business awareness of unconscionable conduct, both through
the public profile, education and compliance programs of the TPC, and
through TPC representative actions and litigation;

the likelihood that TPC involvement might lead to the negotiation of
disputes before they were litigated;

the conferring of jurisdiction on the Federal Court; and

additional statutory remedies becoming available.

6.47

The Committee notes that legal and financial assistance may be

approved through legal aid agencies generally, or under s170 of the Act where it
would involve hardship to a person to refuse an application, and where in all the
circumstances, it is reasonable to approve assistance. The Committee notes, however,
there
that in practice legal aid is not usually available for commercial disputes unless
,.

58

Evipence, pp 383-4. See also supplementary submission (2.12.91), p 1.

.. '·
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are special circumstances involved. Generally speaking, the position is the same under
s170.

6.48

The Committee accepts that any attempt to confine a statutory

prohibition against unconscionable commercial conduct to small _business would be
arbitrary, artificial. and productive of uncertainty. There is the question of what is a
-small and what is a large business. Again many of the problems faced by small
business are simply inherent in the competiti'-!e process, and there is no competition
policy principle which dictates or supports the preferential treatment of small business
over large business.

6.49

The Committee's terms of reference require it to consider the extension

of section 52A to commercial dealings. Were section 52A so extended, then the criteria
listed in subsection 52A(2) would

becom~

applicable to all dealings. While these

criteria are directly relevant to consumer dealings they are not automatically applicable
to all dealings.

6.50

The Committee notes that, since its introduction, s52A has been rarely

used as a remedy and that it does not enhance the protection afforded by the
common law. The Committee acknowledges that rely.ing on the common law alone
would appear to be a reasonable option, particularly as the courts in Australia have
shown a willingness to expand the existing doctrines and to develop new equitable
doctrines where justified.

6.51

The Committee accepts that there could be advantages in conferring

standing on the TPC to institute representative actions on behalf of parties who are
the victims of unconscionable conduct as that is recognised by the common law.

6.52

Submissions made to the committee say that section 52A is a statutory

expression of the common law. However it adopts only part of the law namely that
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. which applies fo unconscionable conduct towards consumers, and not to that towards
person~

engaging in trade and commerce.

Common law is an institution which develops to meet the needs of the

6.53

community as they arise. Though section 52A may be amended by Parliament it may
not have the ability to develop in the way the common law has. This is particularly
'

important when circumstances in which unconscionable conduct may occur can vary.

The. Committee considers ·it would be· of greater benefit to those who

6.54

suffer from the unconscionable ccinduq of others if their remedy were .left to the
C<:Jmmon raw but that the TPC be giv~n the power to bring actions on their behalf and
)

bear the burden of any costs.

6.55

This would allow the TPC to assist a significantly wider range of persons

at common law which may well be more expansive than s52A and mQre appropriate
for persons suffering from the unconscionable conduct of others, and would give them
,;

relief as to costs.

6.56

The Committee recommends that section 52A of the'Trade Practices Act.

be repealed. It recommends that legislation be introduced gMng the Trade Practices
Commission the ability to bring proceedings on behalf of a person who has a right of
action at common law arising from the unconscionable coliduct of another.

6.57

. The Committee further recommends that appropriate fmds be made

available to the Trade Practices Commission to enable this to be done.

6.58

In making the recommendation in this form, many of the disadvantages

raised at that hearings should be avoided. The continuing development of equitable
principles will remain unaffected. There will be no corresponding erosion in business
certainty. In addition, any
remain unaffected.

developm~nt

of voluntary industry codes of conduct will
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6.59

The Committee wishes to emphasise that the repeal of s52A, although

removing a statutory right, will not reduce consumer rights and protection as the
existing remedies und~r equitable doctrines would remain.
6.60

In making this recommendation, the Committee does _not suggest that

it will provide a panacea for the problems of small (or, indeed, of any) business. The
·existing section 52A has clearly not provided one for all the problems consumers
experience. But in both instances, the benefits are considered to be of substance and
of assistance.

