DISSENTING REPORT
BY SENATOR SID SPINDLER AND SENATOR CHRIS SCHACHT

Section 46 - Remedies

This dissenting report deals with the need for additional remedies for breaches of
section 46 of the Trade Practices Act 1974, and in particular with the need for a
remedy of divestiture, in the case of serious and persistent ,misuse of market power.
~~=:::~_:=··-'-'~'. ~-~·

Section 46 deals with misuse of market power. It prohibits corporations with a
substantial degree of market power from taking advantage of that power for certain
purposes. These purposes are eliminating or substantially damaging competitors,
preventing new entrants into a market, or deterring or preventing others from
engaging in competitive conduct.

Both Professor Baxt and the Trade Practices Commission have submitted that there
is an inadequate range of remedies available to the courts when dealing with cases
of misuse of market power. 1

The existing remedies include monetary penalties (to a maximum of $250,000 for
corporations and $50,000 for others), injunctions, damages and other orders in the
nature of compensation under section 87{1 ). While the Trade Practices Act contains
a remedy of divestiture, it is only available in merger cases. 2

The Attorney-General's Department believes that intractable breaches of section 46
should be addressed ·through. increased monetary penalties. 3 While clearly penalties
should be increased, situations may arise where the benefits of misuse of market
I
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power may be so great that they would outweigh the 'cost' of paying a fine, no matter
how repetitively it was imposed.

Commissioner Asher, on behalf of the Trade Practices Commission, suggests that the
problem with the existing remedies is that "almost none of them actually addresses the
problems that you want to attack". 4

And Professor Baxt states that, in an economy (such as the Australian economy) with
plenty of evidence of high concentration, "unless you have a remedy, like the
Americans, the Canadians and the Eµropeans have which enables their courts to say
'You have to divest certain parts of your operations', then you are not going to be able
to get to the heart of the problem in these situations". 5

These comments echo those

ot

Professors Areeda and Turner in their classic

American work Antitrust Law. Areeda and Turner state that, to the extent that society
repudiates misuse of market power, it should attack the existence of the power rather
than simply its exercise.

Also in the US context, in 1979 the National Commission for Review of Antitrust Laws
and Procedures recommended that

[w]henever a violation of the antitrust laws involving market power has
been shown, courts should order relief that will effectively eliminate that
power (emphasis added).

The Commission for Review concluded that a structural remedy (such as divestiture)
should be preferred in situations of misuse of market power. 6
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This answers one of the major objections to divestiture in these circumstances - that
it is conceptually wrong to impose a structural remedy where it is conduct that is
being prohibited.7

We believe that divestiture should be available as a remedy in cases of misuse of
market power for a number of reasons. It has been suggested that no situations have
so far arisen in Australia where divestiture would have been warranted. Whether or not
this is so, we consider that, given the high levels of industry concentration in Australia,
it is likely that such a situation could arise in the future, and the Trade Pra~ices Act
should provide remedies capable of dealing with such situations as they arise and not
'
after.

We should stress that we do not see· divestiture as a remedy that would be commonly
used. The Committee has been told that it is a rarely and reluctantly used remedy in
those jurisdictions where it is available. 8 But the fact that it is available and can be
used by courts in appropriate circumstances, and has not been withdrawn despite
'agitation' by interest groups, remains a telling factor in evaluating its appropriateness.

While we consider that divestiture will be rarely used, we do not propose that it be a
9
remedy in name only. It has been enforced in the United States to break up AT&T,

and Standard Oil, 10 and to prevent concentration in the ownership of cinemas.
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Divestiture also exists under the Commonwealth's Broadcasting Act, where the
Australian Broadcasting Tribunal has the power to direct that persons holding
prohibited media interests cease to hold those interests.
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We believe that a similar power should be given to the court in cases of misuse of
market power under the Trade Practices Act, and accept the view of the Australian
'

Federation of Consumer Organisations that the ultimate threat of a divestiture order
will be a significant discipline on the actions of corporations with substantial market
power. 12

We would adopt Professor Ba>ct's comments that divestiture, to be effective, must take
a variety of forms 13 ,- for example, requiring a company to divest-itself of a.significant
shareholding in a related corporation, 14 or to give up part of its distribution
network. 15

We would also adopt the view of the Trade Practices Commission that the courts
should have the power to make wide discretionary orders in cases of market power
abuse. 16

As noted by Commissioner Asher:

the remedies should be changed so that they fit the
problem so that they are able to fix it. If that means that a
division of a company that is repeatedly breaking the law
and abusing its power should be sold off, why not? If it
can be fixed by giving damages, why not? But the courts
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Commission v Carlton & Unitec! Breweries Ltd (1990) ATPR 41-037, wh!Jre it would
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should have that wider jurisdiction to match to the problem
a solution that will make it work. 17

For example, should either Australian Airlines or Ansett Australia refuse to supply
Compass with adequate. airport leasing space, and if such a refusal amounted to
misuse of market power, then the court should be able to order the 'divestment' of a
portion of the existing lease space to Compass, or even order a reduction in the term
of the leases held by Australian or Ansett. 18

As economic change continues over the next decade, it is not difficult to imagine
i

'

innumerable other situations in which the availability of divestiture and additional
discretionary remedies will be required to ensure that established market power
cannot be continually misused. Such remedies are not uncommon in international
trade practices law.

We therefore recommend that, in cases of serious and persistent misuse of market
power, the courts should have the power to order divestiture of the assets or .
component parts of the offending corporation.

.!

We further recommend that the courts should have the power to make wide
discretionary orders in cases where breach of the misuse of market power provision

has been shown.
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